airline to collapse into bankruptcy. 5 This led to massive cost-cutting, service deterioration, restructuring, and, in more than 150 cases, bankruptcy and liquidation. 6 Financial distress also corroded management-labor relations. Once the finest commercial aviation industry in the world and the launch customer for every new aircraft that Boeing, Douglas, or Lockheed produced prederegulation, U.S. airlines today no longer stand first in line for deliveries. Nor are U.S. airlines today viewed as the world's finest. Businesspeople who fly across oceans tend to avoid U.S. airlines whose service levels have deteriorated enormously vis-à-vis their foreign counterparts. 7 The U.S. Department of Transportation (USDOT) posts data on several measurements of consumer abuse (e.g., delays of Deregulation succeeded against industry opposition because it was supported by a coalition of academics able to highlight concrete examples of lower fares with less regulation, consumer groups, politicians looking for an anti-inflation or pro-free market issue, public disgust with scandals, and charismatic individual spokesmen, all of which excited a media blizzard that lasted for several years. Michael E. Levine, Why Weren't the Airlines Reregulated?, 23 YALE J. REG. 269, 291 (2006) . 5 Paul Stephen Dempsey, The Cyclical Crisis in Commercial Aviation: Causes & Potential Cures, 28 ANNALS AIR & SPACE L. 1, 17 (2003) . Former American Airlines CEO Bob Crandall observed:
Our airlines, once world leaders, are now laggards in every category, including fleet age, service quality and international reputation . . . . [T] he financial health of the industry, and of the individual carriers, has become ever more precarious. Most have been through the bankruptcy process at least once, and some have passed through on multiple occasions . . . . I feel little need to argue that deregulation has worked poorly in the airline industry. Three decades of deregulation have demonstrated that airlines have special characteristics incompatible with a completely unregulated environment. To put things bluntly, experience has established that market forces alone cannot and will not produce a satisfactory airline industry, which clearly needs some help to solve its pricing, cost and operating problems. Terry Maxon, All Hail, Bob Crandall, DALLAS NEWS ¶ ¶ 10, 12, 21 (Apr. 2009), https://www.dallasnews.com/business/airlines/2009/04/17/all-hail-bob-crandall [https://perma.cc/W9RQ-GMPR] (quoting Robert L. Crandall at The Wings Club). 6 more than fifteen minutes, flight cancellations, denied boarding, lost bags). 8 Consumer ratings of airlines reveal that the ultra-low-cost carriers (ULCC) have the worst approval ratings. 9 To thwart ULCC inroads, the major airlines have also skimmed service amenities off the basic economy fares (which have been lowered to ULCC levels or thereabouts) and imposed a la carte supplemental pricing on reserved seating, checked and carry-on bags, and items for which there were historically no separate charges. Consumers appear to have resigned themselves to poor quality service and, by and large, have stopped complaining except when their adverse treatment is extreme. At the same time, passenger rage appears to be growing, as reported incidents of unruly passengers increase. 10 Consumer frustration probably contributes to that rage. In response, consumer protection legislation and regulation is proliferating worldwide. 11 To offset this unsustainable financial distress and to avoid reregulation, the U.S. Department of Justice (DOJ) abdicated while the industry consolidated. Further, the USDOT injected airlines with antitrust immunity so that they could establish global alliances, allowing competitors to collude on pricing, capacity, frequency, and service. The U.S. government jettisoned both economic regulation and antitrust oversight, which had historically protected the public interest, in favor of airline selfregulation without meaningful government oversight, leaving an industry characterized by collusion, monopolization, consumer exploitation, and predation, with skeletal consumer protection. 12 Of late though, airlines may have learned something from the capacity and fare wars of the first several decades of deregulation. If they refrain from fighting for market share, yields generate more sustainable revenue. Keeping load factors relatively high facilitates yield maximization, as do government-sanctioned price and service collusion.
This article examines the tortuous path from economic regulation, to deregulation and liberalization, to consolidation and collusion. It examines several elements of antitrust and competition law and policy, including mergers and acquisitions, coordination of pricing and service between competitors, and the failure of governmental institutions to advance a coherent transportation policy.
II. THE METAMORPHOSIS OF AIR TRANSPORT AGREEMENTS
The Chicago Convention of 1944 laid the foundation for the bilateral negotiation of traffic rights. 13 Article 1 of the Convention affirms the "complete and exclusive sovereignty" of every State "over the airspace above its territory." 14 Article 5 provides certain traffic rights for non-scheduled flights, though potentially restricted by "such regulations, conditions [,] or limitations" as the underlying State may deem desirable. 15 Article 6 prohibits scheduled international flights over the territory of a State, "except with the special permission or other authorization of that State, and in accordance with the terms of such permission or authorization." 16 Article 7 allows a State to restrict foreign airlines from engaging in for-hire domestic (cabotage) air transport and prohibits the discriminatory authorization of cabotage rights to a foreign airline. 17 The post-World War II era experienced a proliferation of bilateral air transport agreements, beginning with the so-called 13 Convention on International Civil Aviation, Dec. 7, 1944, 61 Stat. 1180, 15 U.N.T.S. 295. 14 Id. art. 1. 15 Id. art. 5. 16 Id. art. 6. 17 See id. art. 7. "Cabotage involves permitting foreign carriers to operate commercial segments of their flights within another country. This can be part of a routing which takes the foreign carrier back to its own country or the operation of a purely domestic flight within a foreign country." Dennis Foerster, Caged Birds in Open Skies: Comments on the Emergence of a Dominant Carrier, 1 ASPER REV. INT'L BUS. & TRADE L. 171, 181 n.32 (2001) .
Bermuda I agreement between the United States and United
Kingdom in 1946. For four decades, the Bermuda I agreement was the model for bilateral air transportation agreements concluded worldwide, though many States departed from the United States insistence on an explicit prohibition of capacity predetermination and pooling. 18 Government oversight back then was largely promotional and protectionist in emphasis, focusing on avoiding "destructive competition" and on achieving a balance between economic health for airlines and safe, efficient, and reasonably-priced service for consumers. In the three decades following World War II, the United States pursued a bilateral negotiating policy which emphasized an equitable exchange of economic benefits (i.e., a trading of operating rights having approximately equal market value). 19 During this era, intercarrier agreements on tariffs under the auspices of the International Air Transport Association (IATA) were the norm. 20 Pricing and entry were regulated in the United States with the creation of the Civil Aeronautics Board (CAB) in 1938, which continued until deregulation in 1978. 21 Deregulation was designed to encourage price and service competition between airlines. Yet, as we shall see, antitrust immunity enables competitors to collude on pricing, capacity, and other components of service.
In the wake of the Airline Deregulation Act of 1978, the United States concluded the first of its "liberal" bilateral air transport agreements. 22 Pricing provisions in these new first gen- 18 As we shall see below, the USDOT has since insisted on "metal neutral joint ventures" as the price for conferring antitrust immunity. See infra Part III(D). Those joint ventures usually include pooling of revenue or profits. 19 eration "open skies" bilaterals placed an emphasis on the encouragement of low fares set by individual carriers on the basis of forces in the marketplace, without reference to the IATA ratemaking machinery. 23 These bilaterals were characterized by their opportunities for pricing flexibility, 24 unrestricted capacity, 25 multiple designations, 26 access to interior U.S. markets for foreign-flag carriers, 27 new fifth-freedom rights, 28 country-of-origin charter rules, 29 573-74 (1979) . The pricing regimes of the first generation liberal bilaterals are of two principal types. Country-of-origin pricing (concluded originally in the bilaterals between the United States and the Netherlands and the United States and the Federal Republic of Germany) allows the nation in whose territory the flight originates to set the rate. See id. at 569. The most liberal provision, double disapproval pricing (concluded first in bilaterals between the United States and Belgium, Korea and Israel), allows the carrier's proposed rate to go into effect unless both nations object. See id. at 573. Layered on top of this regime was a Memorandum of Understanding concluded between the United States and the European Civil Aviation Conference (ECAC), which established a zone of reasonableness within which market conditions will set the rate. 25 "The right to fly any number of seats and any number of frequencies would be determined by the carrier, based solely on market conditions." Rosenfield, supra note 24, at 478. 26 Multiple designations refers to the ability of a State to designate more than one of its flag carriers to serve a particular route. 27 For example, direct access to Miami, Atlanta, Dallas/Fort Worth, San Juan, Anchorage, and San Francisco was given to Germany; Atlanta and three additional cities were conferred to Belgium; and rights between Korea and New York, Korea and Los Angeles, and Tokyo and Los Angeles were given to South Korea. Review of U.S. International Aviation Policy: Hearing Before the Subcomm. on Investigations and Oversight of H. Comm. on Public Works and Transportation, 97th Cong. 33-249 (1981) (statement of William T. Seawell, Chairman and CEO, Pan American World Airways). Another commentator summarized examples of foreign access to interior United States points even more generously by saying that "Germany has rights to 12 U.S. cities and has named 10 thus far, the United Kingdom has rights to name 20 U.S. cities and has listed 17 so far on their major route." Id. at 424 (statement of Donald C. Comlish, Vice President of International Affairs, Air Transport Association). 28 Fifth-freedom rights enable an airline to carry traffic between two countries outside its own State as long as the flight originates or terminates in its own State. See Rosenfield, supra note 24, at 479. 29 Under this provision, charter flights are governed by the rules of the nation in which the flight originates. methods of competition. 30 They typically provided for either country-of-origin 31 pricing or mutual disapproval 32 pricing, the latter being the more liberal of the two. Prior to the sunset of the Civil Aeronautics Board in 1984, the United States also threatened revocation of IATA's antitrust immunity, causing IATA to divide itself in two-a trade association for non-tariff activities and a traffic conference for ratemaking activities. 33 The major Benelux States (i.e., the Netherlands 34 and Belgium 35 ) were the first to embrace the pro-competitive approach of the United States by entering into liberal bilateral air transport agreements, which surrendered restrictions on entry, capacity, and pricing in exchange for access to lucrative interior U.S. markets. 36 Of course, airlines that focus on sixth freedom 37 traffic would naturally favor liberal access to markets, and small States with few major airports face little risk to their flag carriers in trading unlimited access. By expeditiously authorizing multiple U.S. flag entrants, the CAB hoped to put pressure on other European governments in close geographic proximity to jump aboard the competitive bandwagon so as to avoid the loss of leisure and business travelers to Brussels and Amsterdam and the loss of sixth freedom traffic flown over these cities by 39 That set in motion promulgation of the Airline Deregulation Act of 1978, which deregulated domestic pricing and entry and liberalized international markets. 40 Kahn responded to the British refusal to embrace the United States' "open skies" ideology with an approach of, "let's stick it to the Brits-let's put pressure on the Germans through Amsterdam." 41 With the opportunity to engage in pricing competition and serve interior U.S. points, Sabena and KLM began to draw traffic away from their neighbors and to obtain significant increases in market shares and tourist revenue. 42 By the mid-1980s, the United States had concluded liberal bilaterals with Belgium, Costa Rica, Finland, Israel, Jordan, Jamaica, South Korea, Thailand, Taiwan, and Singapore. 43 regulations of the two governments would apply, regardless of the origin of the flight) . . . . 6. Liberal cargo regime (criteria as comprehensive as those defined for the combination carriers) . . . . 7. Conversion and remittance arrangement (carriers would be able to convert earnings and remit in hard currency promptly and without restriction); 8. Open code-sharing opportunities . . . . 9. Self-handling provisions (right of a carrier to perform/ control its airport functions going to support its operations) . . . . 10. Procompetitive provisions on commercial opportunities, user charges, fair competition and intermodal rights . . . . 11. Explicit commitment for nondiscriminatory operation of and access for computer reservation systems. 45 In November 1992, the USDOT gave Northwest/KLM preliminary antitrust immunity to create the first integrated international intercarrier alliance. 46 "Final approval was given only days 45 In the Matter of Defining "Open Skies," Order No. 92-8-13, at 3-6 (U.S. Dep't of Transp. Aug. 5, 1992). 46 PAUL STEPHEN DEMPSEY, EUROPEAN AVIATION LAW 172 (2004) . "Some speculated the decision was predicated on the $100,000 contribution Northwest cochairman Gary Wilson had made to Bush's committee to re-elect the President in [83 before the inauguration of Bill Clinton as President in January 1993." 47 The alliance enabled these two airlines to draw enormous traffic from their rivals in the Trans-Atlantic market. The aim was strategic. If KLM bled enough traffic from its nearby rivals, those airlines might lobby their governments to conclude "open skies" agreements with the United States so that they too could enjoy antitrust immunity with U.S. airlines.
The "divide and conquer" strategy began to work. By 1995, the States. 49 Although a public interest rationale for approving the first alliance antitrust immunity between Northwest and KLM had been to "promote competition by furthering our efforts to obtain less restrictive aviation agreements with other European countries," 50 the USDOT continued to grant antitrust immunity profligately long after all the major European dominos had fallen. By 2007, the United States had concluded an "Open Skies Plus" agreement with the EU, opening up all city-pairs between the United States and EU for all U.S. and European airlines. 51 The "Plus" part of the agreement included liberalization of foreign ownership rules that the USDOT embraced with a proposed regulation to skirt around the legislative prohibition, but Congress quickly and decisively aborted this proposed regu-August 1992. In contrast, four years earlier he had contributed to Democrat Michael Dukakis' Presidential campaign." Id. at 172 n.64. 47 
III. AIRLINE ALLIANCES
Since the dawn of commercial aviation, airlines have engaged in cooperative relationships. In part, these arrangements have been necessary to move passengers and freight beyond airline route systems. Interlining has long been an essential component of international air travel. For many decades, IATA served as facilitator of fare and capacity coordination between airlines. In recent decades, however, antitrust scrutiny has forced IATA to retreat in facilitating cooperation in areas of parallel routes, though it continues to facilitate end-to-end coordination.
• Intercarrier agreements take many forms, including:
• ticketing-and-baggage agreements;
• joint-fare agreements;
• dry leases; • wet leases; • reciprocal airport agreements;
• blocked space relationships (capacity purchase agreements); • computer reservations systems joint ventures; • joint sales offices and telephone centers; • e-commerce joint ventures; • frequent flyer program alliances; • code-sharing; • coordination of pricing and scheduling; • pooling of traffic and revenue; and • Metal Neutral Profit Sharing Joint Ventures 54 Chart 1 depicts the hierarchy of intercarrier agreements, with those at the left end being less integrated (and less anticompetitive) vis-à-vis those on the right. 52 Id. 53 See discussion infra Part III.D. 54 DEMPSEY & GESELL, supra note 6, at 647. [83
Chart 1 -Hierarchy of Intercarrier Agreements

A. ANTITRUST & COMPETITION: A SUCCINCT SUMMARY OF U.S. & EU LAWS
Competition and antitrust laws attempt to ensure that competitors compete fairly so that price and service levels are responsive to consumer demand, prices drop to marginal costs, and consumer welfare is enhanced. Law in this area seeks to:
• Prohibit collusion between competitors that restrain trade, such as price-fixing; • Prohibit monopolization through mergers or acquisitions; and • Prohibit monopolization through anticompetitive means, such as predation or abuse of a dominant position. The United States has promulgated several such laws, including:
• Examples include: • Price-fixing; • Limitation or control of production; • Shared markets or sources of supply; • Applying dissimilar conditions to equivalent transactions, placing other trading parties at a competitive disadvantage; and • Making the conclusion of contracts subject to approval by others without commercial justification. In the EU, companies found guilty of such activities may face a fine of up to ten percent of annual turnover.
1. The following shall be prohibited as incompatible with the internal market: all agreements between undertakings, decisions by associations of undertakings and concerted practices which may affect trade between Member States and which have as their object or effect the prevention, restriction or distortion of competition within the internal market, and in particular those which: (a) directly or indirectly fix purchase or selling prices or any other trading conditions; (b) limit or control production, markets, technical development, or investment; (c) share markets or sources of supply; (d) apply dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at a competitive disadvantage; (e) make the conclusion of contracts subject to acceptance by the other parties of supplementary obligations which, by their nature or according to commercial usage, have no connection with the subject of such contracts. 2. Any agreements or decisions prohibited pursuant to this Article shall be automatically void. 3. The provisions of paragraph 1 may, however, be declared inapplicable in the case of: -any agreement or category of agreements between undertakings; -any decision or category of decisions by associations of undertakings; -any concerted practice or category of concerted practices, which contributes to improving the production or distribution of goods or to promoting technical or economic progress, while allowing consumers a fair share of the resulting benefit, and which does not: 
B. RESTRAINT OF TRADE
It is unlawful in many countries around the world for competitors to agree to fix prices or divide territory. In the United States, Section 1 of the Sherman Act prohibits combinations and conspiracies in restraint of trade. 56 To prevail on a claim that a horizontal agreement among competitors restrains trade, the plaintiff must prove:
1. defendants engaged in a conspiracy; 2. that restrained trade; 3. in the relevant market; and 4. competitors suffered injury. 57 The U.S. Supreme Court has identified three methods of assessing whether a horizontal agreement violates Section 1 of the Sherman Act:
1. the per se analysis, for restraints which are obviously anticompetitive, such as price-fixing, territorial allocations, group boycotts, or tying arrangements; 2. the quick-look analysis, for restraints with some procompetitive justification; and 3. the rule of reason test, for restraints whose net impact on competition is difficult to determine. 58 An aggrieved party must prove the restraint is unreasonable or, in other words, harmful to competition. The purpose of the antitrust laws is to protect competition, not to protect individual competitors. 59 Thus, it is not enough to show that the restraint caused a competitor to suffer economic injury. To determine whether the agreement has an adverse effect on competition, courts examine factors such as reduced output, increased prices, and decreased quality. 60 As an example of unlawful collusion in the aviation sector, the air cargo fuel surcharge litigation proved enormously expensive for airlines. The conspiracy to fix fuel surcharges began in 1996 when IATA passed Resolution 116ss on fuel surcharges. However, the USDOT denied antitrust immunity. Nevertheless, a number of air carriers continued to coordinate fuel surcharges. But since the charges were not tied to distance flown, they were not correlated with fuel consumption. Fuel prices fell in 2001, but the surcharges continued.
In the early years of the new millennium, Lufthansa and its subsidiary Swiss International turned "state's evidence" so as to enter the corporate leniency program. They revealed that a number of airlines (including Lufthansa, Lan Chile, Air France, British Airways, Japan Airlines, Korean Airlines, American Airlines, SAS, Asiana Airlines, Polar Air, Cathay Pacific, Atlas Air, and Cargolux) had conspired to impose uniform fuel and security surcharges. In 2006, law enforcement officers raided the offices of several airlines. 61 Twenty airlines and four executives pled guilty and paid fines. British Airways and Korean Airlines paid fines totaling $300 million in settlement of a DOJ investigation. 62 As of 2011, twenty-two airlines and twenty-one airline executives had been charged with unlawful price fixing. 63 More than $1.8 billion in criminal fines were imposed, and four executives were sent to prison. More than one hundred civil class action lawsuits were filed by private plaintiffs in the United States alone, resulting in settlements of nearly half a billion dollars. By 2012, fines totaled almost $2 billion. As , http://europa.eu/rapid/press-release_IP-17-661_en.htm [https://perma.cc/8VQA-DXGA]. However, the conscious parallelism allegation did not fare well in a case alleging collusion between Delta Airlines and AirTran to fix prices on baggage fees. The court noted, "Plaintiffs need not allege the existence of collusive communications in 'smoke-filled rooms' in order to state a § 1 Sherman Act claim. Rather, such collusive communications can be based upon circumstantial evidence and can occur in speeches at industry conferences, announcements of future prices, statements on earnings calls, and in other public ways. . . . [U]nlawful conspiracies may be inferred when collusive communications among competitors precede changed/responsive business practices, such as new pricing practices." In re Delta/AirTran Baggage Fee Antitrust Litig., 733 F. Supp. 2d 1348, 1360-61 (N.D. Ga. 2010) (citations omitted). Nonetheless, the court concluded, "Even when viewed in the light most favorable to plaintiffs, the evidence in this case simply does not permit a reasonable factfinder to infer the existence of a conspiracy, as it does not tend to exclude the possibility that the alleged conspirators acted independently. 
C. MERGERS & CONSOLIDATIONS
Mergers raise antitrust concerns as well. Market concentration may reduce competition causing consumers to suffer higher prices and poorer service. Approximately one hundred States around the world have promulgated pre-merger notification legislation. Requirements range from simple notification to intensive investigations. Typically, jurisdictional thresholds are determined by the size of the transaction. Merger reviews may include transaction suspension, non-suspension, or hybrid approaches depending upon potential impact of the transaction on the economy. The principal concern is whether, postmerger, the entity will have market power to raise prices. Crossborder ownership is constrained by nationality rules in many States. Foreign ownership in U.S. airlines has been limited to twenty-five percent voting stock since the 1920s. 65 In the EU, foreign ownership by non-EU citizens is restricted to forty-nine percent. Most bilateral air transport agreements also allow a State to prohibit another State's airlines from enjoying traffic rights under the bilateral if the airline's nationals do not have "substantial ownership and effective control." 66 However, these requirements are often waived. 67 Table 2 reveals But, domestic airline mergers are possible. Prior to 1985, airline mergers and acquisitions in the United States required approval from the CAB. Approval automatically conferred antitrust immunity. Between the sunset of the CAB on December 31, 1984, and 1989, airline mergers were regulated by the USDOT. Thereafter, airline mergers would be handled like mergers in any other industry, scrutinized by the Federal Trade Commission (FTC) and DOJ under the Clayton Act. Since 1989, airline mergers have been subject to Section 7 of the Clayton Act. 69 But for the few years the USDOT had jurisdiction, the US-DOT never met a merger it did not like, approving each of the twenty-one merger applications submitted to it, even those to which the DOJ vigorously objected (i.e., Northwest-Republic and TWA-Ozark). Though the pace of airline mergers slowed after the DOJ obtained jurisdiction, the pace picked up again as financial distress and bankruptcies increased after the turn of the twenty-first century.
The Clayton Act prohibits a person "engaged in commerce or in any activity affecting commerce" from acquiring "the whole or any part" of a business if the acquisition may substantially "lessen competition" or "tend to create a monopoly." 70 The FTC and DOJ evaluate the relevant geographic and product market, using reasonable interchangeability or cross-elasticity of demand analysis. Although market share and concentration levels are rel-68 ALEX COSMAS ET AL., FRAMING THE DISCUSSION ON REGULATORY LIBERALIZATION: A STAKEHOLDER ANALYSIS OF OPEN SKIES, OWNERSHIP AND CONTROL 2 (2008). These authors also found no significant increase in transatlantic service levels subsequent to conclusion of "Open Skies" bilateral air transport agreements. evant, they are not conclusive. Instead, courts examine the market's structure, history, and future; the characteristics of the customers; the trends toward concentration; the existence of competitors; and the barriers to entry. 71 Also examined is whether the merger or acquisition create or enhance market power? This is more likely where the merging entities are direct competitors (known as horizontal mergers). The FTC and DOJ have developed Horizontal Merger Guidelines. 72 Table 3 lists the major U.S. airline mergers which have transpired since airline deregulation in 1978: The merger of United and Continental Airlines drew antitrust fire from a number of concerned citizens. During the trial, their expert witnesses identified three alternative relevant markets:
(1) network carriers competing for business travelers; (2) airport-pairs; and (3) the U.S. airline industry as a whole. 74 As to 73 For a more complete list, see DEMPSEY & GESELL, supra note 6, at 232. 74 Malaney v. UAL Corp., No. 3:10-CV-02858-RS, 2010 WL 3790296, at *7 (N.D. Cal. Sept. 27, 2010). the first category, the court concluded, ". . . because the plaintiffs have failed to show why LCCs should be excluded from a market for business passengers . . . network carriers catering to business passengers simply does not fly as a viable relevant geographic and product market for purposes of Section 7 analysis." 75 As to airport-pairs, the court found that "competition from adjacent airports disciplines pricing and must be considered when defining the relevant market. . . . [G]iven the substantial evidence suggesting city-pairs [may be the appropriate market], plaintiffs' effort to establish anything else never leaves the gate." 76 As to the third alternative proffered by plaintiffs (the "national market"), the court noted that it was unclear how a flight from San Francisco to Newark competed with a flight from Seattle to Miami. 77 The pound of flesh surrendered for DOJ acquiescence in the merger was for the merged carrier to lease slots for eighteen round-trip flights to Southwest Airlines at Newark International Airport.
In August 2013, the DOJ and six state Attorney Generals filed suit to block the merger of US Airways and American Airlines. 78 They noted that after the Delta-Northwest and United-Continental mergers, American, Delta, and United ceased challenging the others' nonstop fares with lower connecting fares and also marched in lock-step on ancillary fees. US Airways provided connecting price competition. Concentration at Washington Reagan Airport, where the combined carrier would hold sixtynine percent of the landing slots, was also of concern. 79 By October, a settlement had been reached with the DOJ. The pound of flesh surrendered by the carrier for antitrust acquiescence was the sale of 104 slots at Ronald Reagan Washington International Airport, a promise to maintain service to small and mid-size cities from Reagan, the sale of two gates at Chicago O'Hare International Airport, and the maintenance of hubs at 75 Id. at *9. 76 Id. at *11. 77 Id. at *12. 
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Since 1991, the United States and the EU have coordinated regulatory review on transatlantic mergers, acquisitions, and alliances. For example, Boeing's acquisition of McDonnell-Douglas was reviewed by the EU Commission. 80 Under the EU Merger Control Regime, "A concentration which would significantly impede effective competition, in the common market or in a substantial part of it, in particular as a result of the creation or strengthening of a dominant position, shall be declared incompatible with the common market." 81 Although transatlantic mergers are prohibited by the statutory restrictions on foreign ownership, as discussed above, major cross-border airline mergers (e.g., Air France/KLM, British Airways/Iberia, Lufthansa/Austrian) have still been concluded within the EU. Middle Eastern air carriers also have purchased significant minority stakes in a number of European carriers (e.g., Etihad Airways purchased significant equity in Air Berlin and Alitalia). 82 Singapore Airlines has launched new airlines targeting various market niches-Scoot, Tiger Airways, and Silk Air. Some Southeast Asian airlines (e.g., Tiger Airways and Air Asia) are also setting up branded affiliates in nearby countries. For example, Air Asia operates companies in Malaysia, Indonesia, Japan, and India. LATAM operates several airlines in Latin American countries, including Chile, Brazil, Argentina, Ecuador, Paraguay, and Peru. Thus, airline ownership and nationality are becoming increasingly blurred, despite the "foreign ownership and effective control" provisions 83 in air transport agreements and in domestic laws. 84
D. AIRLINE ALLIANCES & ANTITRUST IMMUNITY
Intercarrier agreements have long been a feature of international aviation. Airlines routinely agree to share ticketing, boarding, baggage handling, catering, maintenance services, gates, lounges, and reciprocal frequent flyer programs. Interline relations also require an agreement on ticketing and baggage, as well as an end-to-end pricing agreement. In recent years, however, airlines have sought, and regulators have conferred, antitrust immunity on agreements in competitive markets, addressing issues which otherwise would be deemed collusive and unlawful, such as:
• coordination of routes and scheduling;
• coordination of pricing and inventory management;
• joint marketing and distribution; and 83 The "substantial ownership and control" requirements are found in the bilateral air transport agreements, the multilateral transit and transport agreements, and the MALIAT (Kona) Accord. Almost all bilateral air transport agreements and multilateral transit and transport agreements require that carriers designated thereunder "be substantially owned and effectively controlled" by citizens of the State that issues them an operating certificate. For example, Section 5 of the Air Transit Agreement, and Section 6 of the Air Transport Agreement, both provide, inter alia: "Each contracting State reserves the right to withhold or revoke a certificate or permit to an air transport enterprise of another State in any case where it is not satisfied that substantial ownership and effective control are vested in nationals of a contracting State . . . • revenue, cost, and profit sharing. 85 The European Commission may exempt a restrictive alliance if it concludes that the overall benefits of the transaction outweigh its anticompetitive effects and if those benefits will be enjoyed by consumers. Specifically, the EU evaluates the following criteria:
(a) the agreement must contribute to improving the production or distribution of goods or promote technical or economic progress, (b) consumers must receive a fair share of the resulting benefits, (c) the restrictions imposed by the agreements must be indispensable to the attainment of these objectives, and (d) the agreements must not afford the parties the possibility of eliminating competition in respect of a substantial part of the products or services in question. 86 Recognizing that alliances may reduce competition, the EU Commission focuses on potential barriers to new competitive entry. These include:
• Regulatory barriers, such as government pricing restrictions for indirect flights or the unavailability of necessary traffic rights; • Slot shortages at congested airports; • Increased frequencies resulting from the cooperation; • Network effects resulting from joint frequent flyer, travel agency or corporate customer incentive schemes or reduced third carrier access to transfer passengers; • "Behavioural" barriers arising from possible predatory pricing or predatory capacity tactics. 87 In reviewing the Star Alliance relationship between United, Lufthansa, and SAS, the EU Commission concluded: While collusion (e.g., price fixing) and mergers are subject to the jurisdiction of the DOJ, the DOT may confer antitrust immunity for airlines in international markets. It appears that antitrust immunity for the three U.S. members of the international aviation alliance cartel relieves carriers from the consequences of violations of at least two of the three principal targets of antitrust law: (1) collusion; (2) monopolization; and (3) predation.
Airlines have several motivations for creating alliances. These include:
• the desire to achieve greater network economies of scale, scope, and density; • the desire to reduce costs by consolidating redundant operations; • the need to improve revenue by reducing the level of competition wherever possible as markets are liberalized; . . . • the desire to skirt around the nationality rules (which prohibit multinational ownership) and cabotage (which prohibits foreign carriers from flying domestic traffic) 89 and ticket costs as a result of economies of scale and the sharing of support services; • [the ability to reduce travel agent and GDS costs as a result of enhanced oligopsony market power]; and • [the] ability to pool costs and revenue to share risks and rewards. 90 Yet, many of these alleged benefits can be obtained without immunity. End-to-end ticketing, baggage, and joint fare agreements preceded alliances by decades and do not pose the concerns that horizontal agreements pose. Reciprocal sharing of lounges and frequent flyer programs can likely also be accomplished without antitrust immunity. The nefarious conduct immunity adds is collusion on fares, frequency, and capacity in competitive markets, all of which are manifestly anticompetitive. Alliances can also drain traffic from non-aligned competitors, which further reduces consumer choice.
Three global alliances have emerged-Star, SkyTeam, and Oneworld. As of May 2017, these three alliances accounted for seventy-six percent of U.S.-Europe seat capacity. 91 Table 5 provides data on their respective market shares. Pursuant to the Federal Aviation Act, the USDOT may exempt an intercarrier agreement from the antitrust exposure "to the extent necessary to allow the person to proceed with the transaction" if it concludes the exemption is required by the public interest. 92 In approving an application for antitrust immunity, the USDOT must conclude that the agreement will not enable the participating airlines to eliminate actual or potential competition which might enable them to raise price above, or reduce services below, competitive levels. Nevertheless, the US-DOT may approve an intercarrier agreement that substantially reduces competition if the agency finds the agreement is "necessary to meet a serious transportation need or to achieve important public benefits" that cannot be realized "by reasonably achievable alternatives that are materially less anticompetitive." 93 Among the public benefits that have been identified by the USDOT have been international comity and foreign policy considerations.
In determining whether to issue antitrust immunity to an intercarrier agreement, the USDOT ostensibly asks the following questions:
• Would the intercarrier agreement substantially reduce or eliminate competition or facilitate the abuse of market power? Would the agreement result in an increase of market concentration? The burden of proof on these questions lies with the opponent(s) of the transaction. • If the agreement would have such adverse competitive consequences, the USDOT asks whether the agreement is necessary to meet serious transportation needs or achieve important public benefits? The burden of proof on this question lies with the applicant(s). • If the USDOT concludes that the transaction would meet serious transportation needs or important public benefits, it evaluates whether those needs or benefits can be achieved by reasonably available alternatives that are materially less anticompetitive? The burden of proof on this question lies with the opponent(s) to the transaction. • The USDOT also asks whether the agreement is required by the "public interest"? The agency is authorized to exempt the agreement from the antitrust laws "to the extent neces-92 49 U.S.C. § § 41308, 41309; see also DEMPSEY, EUROPEAN AVIATION LAW, supra note 46, at 174 (citations omitted). 93 sary to allow the applicant(s) to proceed with the transaction" if it finds the exemption is required by the "public interest." Among the public interest criteria deemed essential to the issuance of antitrust immunity, the USDOT insists that the foreign airline's domicile State has concluded an "open skies" agreement with the United States. The US-DOT also examines whether the alliance will benefit travelers by enabling the allied airlines to offer better and more efficient service, or "new on-line services" [sic]? 94 If the application for antitrust immunity contemplates a joint venture that resembles a merger, the agency claims to use the Clayton Act analysis, which includes the following questions:
• Will the intercarrier agreement substantially reduce competition and/or enable the increase and abuse of market power? • Will it cause potential competitive harm? • Will new competitive entry by other airlines into the market be sufficient to counteract competitive harm? 95 In applying these criteria, the USDOT has concluded that "the pro-competitive effect of global alliances is particularly evident in the case of the behind-and beyond-markets where integrated alliances with coordinated connections, marketing, and services can offer competition well beyond mere interlining. Integrated alliances can, in short, offer a multitude of new on-line [sic] services to thousands of city-pair markets, on a global basis." 96 They do this through the deceptive practice of "code-sharing," whereby the allied carriers place their flight number on another airline's flight. 97 USDOT has praised code-sharing as "an important source of new entry, new service, lower fares, and competition," and "the pro-competitive and pro-consumer features of code-share agreements." 98 94 See Dempsey, Lecture on Airline Alliances, supra note 89, at 21, 23. 95 However, code-sharing connections are not actually online services. They are merely interline operations pretending to be something they are not. Moreover, preferential interlines masquerading as on-line services effectively steal traffic from nonpreferential interlines, thereby adversely affecting both competition and consumer convenience.
The USDOT has defended its insistence that competition is not impacted negatively through the issuance of antitrust immunity by emphasizing the opportunity for new entry presented by "open skies" bilateral air transport agreements, as well as the "competitive discipline afforded by competing U.S. hubs and existing competition from one-stop and connecting services. . . ." 99 In one decision, the USDOT stated, "Because of the open-skies accords, any U.S. carrier may serve any of these foreign markets from any point in the United States." 100 Nonetheless, despite the theoretical opportunity for new entry afforded by the "open skies" bilateral air transport agreements, the ability of a new entrant to successfully provide sustainable competitive service is handicapped if it does not maintain a connecting hub at least at one end of the city-pair spoke. Moreover, one-stop and connecting services are manifestly inferior to non-stop operations. Nevertheless, the USDOT sanguinely insists that, "a significant element in antitrust analysis is the extent to which facilitating airline integration (through antitrust immunity or otherwise) can enhance overall competitive conditions." 101 If intercarrier agreements are as pro-competitive as the US-DOT insists, why do they require immunity from the antitrust laws? The USDOT confesses that if it did not issue antitrust immunity, the approved alliances "might be exposed to liability under the antitrust laws. . . ." 102 But, they would only be exposed to liability under the antitrust laws if their activities were anticompetitive, not because they were pro-competitive. The USDOT has confessed, "The practice of excluding airlines from participating in a particular code-share arrangement can have adverse public consequences because code-sharing can provide a primary, if not the only, method of entering or expanding service in many international aviation markets." 103 Indeed, with immunized intercarrier agreements, the participating carriers are authorized to exclude non-alliance member airlines from their preferential code-shares. But as noted above, the USDOT insists that "open-skies" bilaterals will ameliorate the anticompetitive consequences of alliances. Paradoxically, the agency has confessed, "While we continue to have concerns about the impact of exclusivity provisions in markets that are not governed by open-skies agreements, we are satisfied . . . that code-share exclusivity provisions would not inhibit competition or otherwise adversely affect the public interest." 104 In order to dull some of the more oppressive anticompetitive impacts of immunized alliances, the USDOT has sometimes imposed certain conditions upon them and limited them to five year terms (though USDOT has never refused to renew them beyond their five year terms). For example, the agency has occasionally withheld antitrust immunity from "pricing, inventory or yield management coordination or pooling of revenues, with respect to unrestricted coach-class fares or any business or firstclass fares" in certain specified city-pair markets dominated by allied airlines. 105 Early USDOT issuances of antitrust immunity included "carve outs," whereby the dominant city-pairs at which the allied carriers maintained hub operations were exempted from antitrust immunity. Former Deputy Assistant Attorney General R. Hewitt Pate observed that, When antitrust immunity has been sought, we have recommended that USDOT "carve out" certain unrestricted fares involving these city pairs from the order granting antitrust immunity . . . . For example, the [Antitrust] Division recommended that seven city pairs be carved out of the Delta/Swissair/ Sabena/Austrian alliance (Atlanta-Zurich, Atlanta-Brussels, Cincinnati-Zurich, New York-Brussels, New York-Geneva, New York-Vienna, and New York-Zurich); one for the American/Canadian Air alliance (New York-Toronto); two for the United/Lufthansa alliance (Washington-Frankfurt and Chicago-Frankfurt); and two for the United/Air Canada alliance (Chicago-Toronto and San Francisco-Toronto). 106 More recently, however, the USDOT has alleged that carveouts inhibit alliance efficiencies and has decided to no longer impose "carve-outs" and remove many "carve-outs" that it had imposed in earlier decisions. 107 Exclusive dealing clauses in code-sharing agreements have been rejected unless the country that the carrier will operate to and from has concluded an "open skies" bilateral air transport agreement with the United States. 108 The USDOT turned a sharp corner in 2005 when it announced that antitrust immunity for alliances would no longer be granted unless the carriers created "metal-neutral joint ventures," 109 arguably the least competitive alternative short of an outright merger. In other words, the USDOT was insisting on further anticompetitive collusion as a prerequisite for antitrust immunity.
What is metal neutrality? The USDOT defines it as an industry term meaning that the partners in an alliance are indifferent as to which operates the 'metal' (aircraft) when they jointly market services. Without a metal-neutral sales environment, the partners have a strong economic incentive to book passengers on their own aircraft in order to retain a larger share of the revenue for themselves, which may not be in the best interest of the consumer or the alliance as a whole. Metal neutrality may be achieved through revenue and/or comprehensive benefit sharing arrangements. 110 As the USDOT further noted,
We have emphasized the high standard necessary to justify a grant of immunity and the need for applicants to demonstrate that substantial public benefits are likely to be produced at the time the immunity is requested. For example, in the SkyTeam case in 2005, we tentatively denied a request for antitrust immunity because there was both insufficient information in the record to make a complete assessment of public benefits and the competitive conditions were in flux. There . . . the Department identified barriers to integration that we believed reduced the incentives of the airlines to integrate their operations and pass on the benefits of immunized cooperation to consumers. 111
Remarkably, U.S. regulators insist that in order to receive antitrust immunity, the participating must establish "metal neutral joint ventures." Yet such an arrangement is the most anticompetitive alternative short of an outright merger. With a straight face, the USDOT acknowledges that, although antitrust immunity authorizes alliance members to fix prices and ration capacity, the agency insists that consumers somehow benefit from such joint ventures in the form of lower prices. 112 Normally, antitrust analysis assumes that reduced competition can create market power in which service declines and/or prices increase. But, the USDOT analysis stands this presumption on its head.
The USDOT assumes that antitrust immunity is necessary for airlines to eliminate "double-marginalization." To explain the problem antitrust immunity seeks to remedy, the following is a simplified example. First, assume Carrier X operates from A to B, and Carrier Y operates from B to C. Carrier X's nonstop fare between A and B is $50, and Carrier Y's nonstop fare between B and C is also $50. They may offer interline service between A and C as a combination of their two point-to-point fares for $100. Further, assume they compete with Carrier Z, which operates nonstop from A to C but offers a nonstop fare between A and C for $90. Then, assume a passenger wants to fly from A to C. Carrier Z offers a nonstop fare $10 lower than the combined XY fare of $100, and Carrier Z offers a nonstop on-line flight as opposed to the XY interline connection. In this example, Carriers X and Y will sell virtually no seats in the A to C market until Carrier Z's planes are full, and passengers are "spilled" to the XY interline service. So, if Carriers X and Y want to participate meaningfully as competitors on the A to C route, Carrier X and Y will have to lower their respective point-to-point fares. This is usually done through typical ticketing-and-baggage and jointfare agreements whereby the carriers will honor each other's tickets, provide through baggage handling from origin to destination, and provide a through combined fare. Assume Carriers X and Y agree to lower their fares to $40 on interline customers, combining X's A to B $40 fare with Y's B to C $40 fare results in a through interline fare of $80. Now, the same customer wanting to fly from A to C has a choice: (1) an interline fare on Carriers X and Y with a connection in B of $80; or (2) a nonstop fare on Carrier Z of $90. Some passengers will pay a premium for the higher nonstop fare; 113 others will opt for the less-convenient itinerary for a lower price. To add one more layer of complexity to an intercarrier agreement, if Carriers X and Y also want to mislead the customer into believing their interline flight is an on-line flight, they can code-share so that both X and Y will falsely appear to fly between A and C.
No doubt, lowering the fare from A to C by twenty percent would enhance consumer welfare. However, the USDOT seems to believe that prorating interline fares cannot be accomplished without antitrust immunity. But in fact, carriers have engaged in joint fare agreements in international aviation since the 1920s under the auspices of IATA. Intercarrier agreements on fares on end-to-end city-pairs have never created the antitrust heartburn caused by pricing discussions on parallel routes. Further, in granting antitrust immunity, the USDOT has repeatedly relied on a study produced by an airline industry consultant that alleged consumer savings of between fifteen and twenty-five percent resulting from double marginalization. 114 This theory is "supported by a single study prepared by a paid advocate for one of the [antitrust immunity] applicants, and 113 In fact, seventy-six percent of passengers in the trans-Atlantic market fly non-stop even though prices are more than eight percent higher than connecting fares. based solely . . . on pre-1999 data." 115 Essentially, the USDOT has adopted a presumption that prices fall whenever competition is circumscribed, 116 which is about as counterintuitive as any economic policy embraced by a government agency. Industry expert Hubert Horan explained the fallacy of such specious reasoning:
Under this theory [of double-marginalization], the only ways to reduce the structurally higher costs of interline pricing are merger or full immunity to collude on prices. . . . This theory is completely indefensible. "Double marginalization" does not exist, never existed, and has absolutely nothing to do with the actual legitimate benefits of immunized alliances. The "double marginalization" theory was created out of whole cloth . . . 117 Assuming, for the sake of argument, that double marginalization was an interline joint-fare problem that could only be remedied by antitrust immunity (which it is not), that is no justification to authorize airlines to collude on pricing, scheduling, and capacity on parallel point-to-point routes.
By 2008, the DOJ had had enough. It issued a fifty-five-page objection to the issuance of additional antitrust immunity to Star Alliance on grounds that the purported benefits alleged by the USDOT had not been established. The DOJ found that the benefits alleged from immunized elimination of "doublemarginalization" did not exist and that "connecting fares offered by non-immunized alliances for transatlantic routes are no more expensive than fares offered by immunized alliances." 118 Further, DOJ economists have studied the allegations of consumer benefits resulting from airline antitrust immunity and concluded that the data does not support such a claim. They found that "grants of immunity to participants in international alliances . . . have harmed consumers by raising prices on many routes and have not delivered the benefits that the participants claimed at the DOT." 119 In response, two former senior USDOT apologists published an article boasting that "the emergence of alliances-and particularly immunized alliances-arguably has represented the most important development in the industry since the introduction of the jet aircraft." 120 In other words, the emergence of an anticompetitive global aviation cartel is the most important development in the industry since the introduction of jet aircraft. That cartel consists of three immunized alliances, each of which has significantly reduced competition between its members and taken traffic from non-aligned competitors. Why one would speak about creating a global cartel with such pride is perplexing. The Economist said it best:
This lack of competition is partly the result of collusion sanctioned by regulators. On transatlantic routes members within each of the world's three big alliances-Star, [O]neworld and SkyTeam-share costs and agree on prices . . . . [The USDOT] has not only given its blessing to the rise of alliances, but actually requires airlines to collude fully within each of their groupings, and to share costs and agree on prices . . . . America's main antitrust regulator, the Department of Justice (D[O]J), is rightly sceptical [sic] of the notion that collusion benefits consumers. It objected to the creation and expansion of the three transatlantic cartels, only to be ignored by the [US-DOT], which it cannot overrule on such matters. Earlier this year an unofficial study by two of the D[O]J's economists crunched the most recent data available, and reached the opposite, and more plausible, conclusion: that fewer competitors means higher fares, as one would expect. The proponents of consumer-friendly cartels still find that the data support their theory. But if such drastically opposing conclusions can be drawn simply by shuffling the figures a different way, it is surely best to believe the outcome that most accords with common sense. A pity, then, that the [USDOT] shows no sign of doing so. Blessing the cartels across the Atlantic and Pacific was a mistake, and should be reversed. Since the [USDOT] seems unlikely to do that, Congress should hand its remaining antitrust powers to the more pro-competition D[O]J. 121 • Air France-KLM, Alitalia, and Delta (for SkyTeam); • American, British Airways, and Iberia (for Oneworld). 122 Table 6 lists the active intercarrier relationships that enjoy antitrust immunity as of 2017. Note that the global alliances were reduced from four to three after Air France acquired KLM in 2004, folding KLM into the SkyTeam alliance. Northwest was left without a major European alliance partner, leading to Delta's acquisition of Northwest in 2008. The three alliances (SkyTeam, Star, and Oneworld) collectively account for more than eighty percent of the passenger traffic flying between the United States and EU. 123 Note also, that the tentacles of immunized alliances have now extended beyond the transatlantic U.S.-EU market, spreading to Asia and Australia. 
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Star Oneworld Other parency in slot allocations at Mexico City's Benito Juarez International Airport (MEX) and that the two carriers controlled nearly fifty percent of the slots at that airport, which might enable them to exert market power at MEX and New York's John F. Kennedy Airport (JFK). It therefore conditioned the grant of antitrust immunity by requiring the carriers to surrender twentyfour pairs of slots at MEX and six slots at JFK to U.S. or Mexican low-cost carriers, while also limiting approval to a five-year term. 126 Also in November 2016, the USDOT denied the application of American Airlines and Qantas for antitrust immunity on grounds that if approved, the allied carriers would account for nearly sixty percent of United States-Australia traffic, and the largest market share in nearly 200 city-pairs, enabling the alliance to exert market power. Emphasis was placed on the unique geographic and demographic characteristics of the United States-Australia market, as few passengers connect via intermediate points, and there is limited flow within or beyond Australia. For the first time, the USDOT concluded that "many public benefits from customer service coordination could be obtained through traditional arms-length cooperation such as codesharing." 127 The USDOT also recognized that immunizing alliances often has the "effect of limiting access to their networks by competitors or independent airlines." 128 The USDOT further concluded that the proposed alliance "would substantially reduce or eliminate competition at the network, country-pair, and city-pair levels . . ." and enable the applicants to "unreasonably exclude present and future competitors from the market." 129 The US-DOT found that the proposed benefits alleged by the applicants were "likely to be limited, delayed, or ultimately not realized at all, due to a lack of adequate competition to discipline the alliance." 130 It remains to be seen whether this represents a long-overdue epiphany in public policy or merely just more restrictive decisions limited to the unique factual circumstances posed by these two applications. 126 Id. 127 Joint Application of American Airlines & Qantas Airways, DOT Order 2016-11-16, at 2 (Nov. 18, 2016). 128 Id. at 17. 129 Id. at 18. 130 Id. at 19.
IV. ANALYSIS
The competitive landscape in international aviation has changed enormously during the last decade and a half. Massive mergers have reduced competition as, in the United States, seven major network airlines have been reduced to three. Further, in the EU, the British Airways, Lufthansa, and Air France conglomerates too have reduced network competition. The regulators have insisted on "metal-neutral joint ventures" as the price of admission for antitrust immunity. Three carriers on each side of the Atlantic now dominate transatlantic traffic in "metal neutral joint ventures" with antitrust immunity. In fact, the USDOT's insistence on "metal neutral joint ventures" as the price for admission to antitrust immunity, coupled with the consolidation of major airlines on both sides of the Atlantic, has created the global oligopoly of Star, SkyTeam, and Oneworld. As the DOJ's analysis has revealed, the market power that emerged from this antitrust abdication has resulted in consumer harm.
Meanwhile, many major U.S. and EU alliance airlines complain about the alleged subsidies received by the Middle East airlines, which operate from countries without State aid prohibitions. Several U.S. and EU airlines seek a roll back from the ubiquitous "open skies" bilateral air transport agreements with the United Arab Emirates (UAE) and Qatar. 131 Airlines are also immune from General Agreement on Trade in Services (GATS) anti-dumping prohibitions. 132 The result has been a regulatory mess with no clear solutions.
The USDOT has embraced a largely schizophrenic approach to airline competition. On one hand, it has concluded liberalized "open skies" air transport agreements with more than 120 States. 133 On the other hand, it has also enabled airline competitors to fix prices and limit capacity on common routes. Although the former enhances competition, the latter does the opposite. If "open skies" is the competitive Dr. Jekyll, antitrust immunity is the anticompetitive Mr. Hyde. 131 The United States has an arsenal of regulatory, statutory, and treaty countermeasures it could employ should it conclude that the competition provided by the Gulf carriers is unfair. See DEMPSEY, supra note 20, at 121-64. 132 
